
 
 

   

 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
----------------------------------------------------------------------x 
 
BT TRIPLE CROWN MERGER CO., INC., 
B TRIPLE CROWN FINCO, LLC and 
T TRIPLE CROWN FINCO, LLC,  
 
  Plaintiffs, 
 
 - against - 
 
CITIGROUP GLOBAL MARKETS INC., CITIBANK, 
N.A., CITICORP USA, INC., CITICORP NORTH 
AMERICA, INC., MORGAN STANLEY SENIOR 
FUNDING, INC., CREDIT SUISSE, CAYMAN 
ISLANDS BRANCH, CREDIT SUISSE SECURITIES 
(USA) LLC, THE ROYAL BANK OF SCOTLAND 
PLC, RBS SECURITIES CORPORATION, 
WACHOVIA BANK, NATIONAL ASSOCIATION, 
WACHOVIA INVESTMENT HOLDINGS, LLC and 
WACHOVIA CAPITAL MARKETS, LLC, 
 
  Defendants. 
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VERIFIED COMPLAINT

----------------------------------------------------------------------x 

  Plaintiffs BT Triple Crown Merger Co., Inc. (“Mergerco”), B Triple 

Crown Finco, LLC (“B Finco”), and T Triple Crown Finco, LLC (“T Finco”) 

(collectively, the “Purchasers”), by their undersigned attorneys, for their complaint 

against Citigroup Global Markets Inc., Citibank, N.A., Citicorp USA, Inc., Citicorp North 

America, Inc. (collectively, “Citigroup”), Morgan Stanley Senior Funding, Inc. ("Morgan 

Stanley"), Credit Suisse, Cayman Islands Branch, Credit Suisse Securities (USA) LLC 

(collectively, “Credit Suisse”), The Royal Bank of Scotland plc, RBS Securities 

Corporation (collectively, "RBS"), Wachovia Bank, National Association, Wachovia 

Investment Holdings, LLC, and Wachovia Capital Markets, LLC (collectively, 
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"Wachovia"), allege upon knowledge as to themselves, and otherwise upon information 

and belief, as follows: 

NATURE OF THE ACTION 

1. This is an action to enforce a binding commitment made by a 

group of lenders to finance one of the largest leveraged buyouts in history.   

2. The defendants, together with Deutsche Bank AG New York 

Branch, Deutsche Bank AG Cayman Islands Branch, and Deutsche Bank Securities Inc. 

(collectively with defendants, the “Banks”) competed energetically in 2006 for the 

opportunity to provide more than $22 billion in financing for the Purchasers’ acquisition 

of Clear Channel Communications, Inc. (“Clear Channel”).  Eager to secure a high-

profile engagement and more than $400 million in fees, the Banks offered aggressive 

terms and signed an initial commitment letter in November 2006, later amended in May 

2007 (the “Commitment Letter,” attached hereto as Exhibit 1), that set forth their 

obligation to provide fully underwritten, long-term financing to the Purchasers for the 

Clear Channel transaction.   

3. The financing called for in the Commitment Letter – in scale, in 

pricing and in duration -- was essential to the Purchasers' bid to acquire Clear Channel, 

because it enabled the Purchasers to enter the merger agreement with no financing 

contingency and to close the transaction without threat of market risk until June 12, 2008.  

The Commitment Letter sets forth the material terms of the debt financing in detail -- 

here, there can be no uncertainty as to the key terms of the financing agreed to by the 

Purchasers and the Banks, because the Commitment Letter is itself a lengthy, detailed 

contract setting out specific financing terms – and the parties further agreed in the Letter 
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that the remaining provisions of any final documentation would be consistent with similar 

provisions appearing in documents for precedent transactions in which the private-equity 

sponsors of the Purchasers had participated.  The use of this form was a usual and 

accepted way of documenting transactions for the private equity firms.  Clear Channel's 

board of directors considered the Purchasers' offer to be superior to other bids in large 

part based on the strength of the Banks' commitments and recommended the Purchasers' 

bid to Clear Channel's shareholders on that basis. 

4. Despite having made a commitment that was not subject to any 

market conditionality, the Banks have balked at their obligations due to a simple case of 

lenders' remorse.  As conditions in the credit markets worsened in mid-2007 – and as the 

potential losses to the Banks from the financing they had agreed to provide began to 

outstrip the huge fees the Banks expected to earn – the Banks plotted to shift losses to the 

Purchasers or to escape their commitment.   

(a) They threatened to disrupt the financing for an altogether 

separate transaction with a different company in an effort to force concessions in 

the Clear Channel financing.   

(b) They explicitly asked the plaintiffs with "hat in hand" to 

recut the deal by changing key economic terms, offsetting the losses the Banks 

feared they would suffer of approximately $2.65 billion by shifting them to the 

Purchasers and to certain of Clear Channel's public stockholders who had agreed 

to retain a stake in the Company after the transaction. 

(c) After the shareholder vote approving the transaction, they 

strung the Purchasers along by falsely insisting that they would honor the 
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Commitment Letter’s terms, all the while stalling to buy time to delay the 

transaction.   

(d) They then pretended to negotiate the final documentation in 

good faith, but in reality inserted into the final documents poison provisions 

squarely contrary to the Commitment Letter, normal sponsor precedent and 

communications to the Sponsors and others, knowing that the Sponsors would 

never agree.  These terms can only have been designed ultimately to kill the deal.  

Chief among these was their proposed replacement of stable long-term financing 

(with maturities ranging from 6 to 8 years) with a commercially unreasonable and 

unstable package that would remove critical liquidity sources, including the use of 

the Company's own cash flow or the proceeds of the financing, and elimination of 

the Company's ability to extend inter-company financing to meet up to $4.3 

billion in unanticipated accelerated refinancing obligations during the period of 

the permanent financing the Banks had promised – effectively transforming the 

long-term financing the Purchasers originally bargained for into an altogether 

different, unworkable two- to three-year, short-term deal. 

(e)  They demanded these and other terms in an attempt to 

blame the failure of the transaction on the Purchasers, knowing that the 

Purchasers could never agree – that no rational purchaser should ever agree – to 

these unprecedented terms and counting on the Purchasers to resist them.   

(f) They refused in bad faith to participate in the crucial steps 

necessary to prepare for financing the transaction.   
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In the end, the Banks intentionally prevented the Purchasers from completing the Clear 

Channel transaction. 

The Banks Have Breached Their Commitments 
Seeking to Kill the Clear Channel Deal                

5. In December 2007 and January 2008, the Banks approached the 

Purchasers more than once, acknowledging that they had their "hat in hand" and sought 

to recut the deal.  The Banks' message was plain:  they claimed that the financing would 

result in their having to take immediate "mark to market" losses of approximately $2.65 

billion on day one, and -- admitting that they had no right to re-set the terms of the 

Commitment Letter – they nonetheless sought to transfer some or all of those losses onto 

the Purchasers. 

6. The Purchasers could not, and did not, accede to this request, 

because their tightly-negotiated Merger Agreement with Clear Channel depended on the 

specific terms of the Commitment Letter.  This could not have surprised the Banks.  

When they signed the Commitment Letter (as well as prior iterations of that agreement in 

November 2006 and April 2007), the Banks agreed to assume the risk that market 

conditions might change over time.  The allocation of this market risk was heavily 

negotiated between the parties, because the length of time between signing the 

Commitment Letter and closing the transaction was longer than  usual due to regulatory 

issues presented by the deal.  The Banks agreed to assume those risks to secure their 

participation in the deal and to gain the substantial fees that came with it.  As a result, the 

Commitment Letter unambiguously allocates to the Banks the risk that conditions in the 

debt markets might change.  This was part of the agreement from the start.  Moreover, the 
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Banks knew that the Purchasers relied on the structure and pricing of the debt package 

reflected in the Commitment Letter when they agreed to pay the price they agreed with 

Clear Channel to pay for the Company.  The Banks knew that the entirety of the 

transaction rested upon them honoring their fully underwritten commitment on exactly 

the terms that had been committed to in May 2007.  

7. Rebuffed in their efforts to re-open the Commitment Letter, the 

banks resorted to pretext and misdirection when the time came to finally document their 

agreed-upon financing agreements.  Their deceptive tactics have been intended to delay 

and then prevent outright the merger from going forward.  The centerpiece of the Banks' 

scheme has been their demand that the Purchasers accept material terms in the final 

documentation that are squarely at odds with both the precise agreements the Banks made 

in the Commitment Letter and what the Banks knew to be the understanding of the 

parties.  In the Commitment Letter, the parties also agreed that the provisions of the final 

credit agreement documentation would contain provisions that are no less advantageous 

than similar provisions contained in the credit documentation for other transactions 

involving the sponsors of the Purchasers (or what the Commitment Letter termed 

"Sponsors Precedent").  The unprecedented terms insisted upon by the Banks show that 

the Banks did not merely seek to re-negotiate their commitments; rather, they sought to 

avoid those commitments altogether, by making it impossible from a financial, structural 

and risk point of view for the Purchasers to accept their proposals, causing the financing 

arrangements, and thus the Clear Channel transaction, to fall apart.  They also insisted 

upon terms that are inconsistent with the parties' agreement to negotiate terms which are 

no less advantageous than Sponsors Precedent. 
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8. For example, the Banks have demanded literally unworkable 

limitations on Clear Channel's ability to repay its existing indebtedness at maturity during 

the period of the financing, in a way that the Banks know could effectively convert the 

long-term financing agreed to in the Commitment Letter into a short-term 3-year bridge 

loan.  None of the restrictions insisted upon by the Banks are contemplated in the 

Commitment Letter; indeed, the Banks' proposed restrictions are squarely contrary to the 

Commitment Letter.  The Banks would restrict Clear Channel's ability to use its own cash 

after three years to repay existing indebtedness as it comes due -- even though the 

Commitment Letter expresses no such limitation whatever.  Likewise, the Banks would 

restrict the Company's ability to use the new revolving credit facility to repay existing 

indebtedness -- even though the Commitment Letter expressly states that the revolving 

facility may be used for "general corporate purposes" and otherwise does not restrict such 

use.   

9. The restrictions on the use of the revolving credit facility and other 

proceeds for repayment of existing debt insisted upon by the Banks, and the limitation 

they demand be placed on the Company's ability to use its own cash to do so, is utterly 

inconsistent with any and all plausibly relevant Sponsors Precedent.  Over the past 

weeks, the Purchasers have shared with the Banks their analysis of Sponsors Precedent, 

including even those deals cited by the Banks as relevant and precedential, and 

demonstrated that the Banks' position simply cannot be maintained in good faith.  But the 

Banks have refused to explain themselves and have declined to share their own analysis 

of precedent transactions with the Purchasers.  Their refusal to do so speaks for itself. 
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10. The refinancing terms currently insisted upon by the Banks are 

inconsistent even with presentations and communications made by the Banks themselves 

during an earlier period, when the transaction appeared more favorable to them and they 

were not searching for the exits, as they surely are now.  The Banks repeatedly presented 

financial models and other material that plainly show they understood and agreed that 

Clear Channel would be permitted to use proceeds of the new financing, including the 

revolving credit facility, to repay the existing notes as they came due through the term of 

the financing.  These communications by the Banks are plain evidence that the demands 

made by the Banks in recent weeks are nothing more than an after-the-fact fabrication 

manufactured to provide the Banks with a way of derailing the financing, shifting the 

risks they had agreed to bear, and killing the Clear Channel deal. 

11. The Banks’ conduct is especially appalling because the financing 

commitments they are flouting are the glue that holds commercial transactions together.  

A lender’s promise to supply financing prompts buyers and sellers to devote enormous 

amounts of time and money to make the transaction succeed.  Clear Channel’s 

shareholders have approved this merger, and regulators have cleared it.  The expectations 

of the parties to the transaction, their employees, their shareholders, and other 

stakeholders all depend upon the reliability of the Banks’ commitment.  If the Banks’ 

promises are not worth the paper on which they are written, commercial transactions – 

from the most basic to the highly complex – cannot work.  Relying on the Banks' 

promises, Clear Channel and the Purchasers expended enormous time, energy and money 

on completing the transactions.  The fraud and bad faith demonstrated by the Banks 
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cannot be allowed to stand.  The Court should require the Banks to provide the financing 

they originally promised to provide for the Clear Channel merger.  

12. By their unlawful conduct and willful breach, the Banks will have 

effectively succeeded in reallocating to the Purchasers (as well as to Clear Channel and 

its shareholders) the market risk the Banks expressly agreed in the Commitment Letter to 

assume unless the Court stops them. 

13. More fundamentally, as a result of defendants’ bad faith and 

willful breach of their contractual obligations, the Clear Channel transaction – which has 

received the approval of Clear Channel’s shareholders, as well as regulators – cannot 

proceed.  Indeed, the same deterioration in the credit markets that has rendered the 

funding commitment unpalatable to the Banks has made it impossible for the Purchasers 

to secure similar replacement financing, and alternative debt financing is not available.  

There essentially is no market for certain of the specialized forms of debt instruments that 

the Commitment Letter contemplates.  The funding that the Banks pledged to provide is 

an indispensable component of the Purchasers’ acquisition of Clear Channel.   

14. Not only is the financing the Banks agreed to provide unique, but 

the opportunity for the Purchasers to own Clear Channel is one-of-a-kind.  The 

Purchasers are prepared and ready to complete the transaction.  Unless the Banks satisfy 

their obligations, the unique contractual benefits for which the Purchasers bargained will 

be lost.   
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15. The Purchasers accordingly have no adequate remedy at law.  The 

Court should order specific performance to require defendants to honor their obligations 

under the Commitment Letter. 

THE PARTIES 

16. Plaintiff Mergerco is a Delaware corporation with its principal 

offices located at 111 Huntington Avenue, Boston, Massachusetts 02199 and 100 Federal 

Street, 35th Floor, Boston, Massachusetts 02110.  Mergerco was established by Bain 

Capital Partners, LLC and Thomas H. Lee Partners, L.P. and certain of their affiliates 

(collectively, the “Sponsors”). 

17. Plaintiff B Finco is a Delaware limited liability company with its 

principal office located at 111 Huntington Avenue, Boston, Massachusetts 02199. 

18. Plaintiff T Finco is a Delaware limited liability company with its 

principal office located at 100 Federal Street, 35th Floor, Boston, Massachusetts 02110. 

19. Defendant Citigroup Global Markets Inc. is a New York 

corporation with its principal office located at 388 Greenwich Street, New York, New 

York 10013. 

20. Defendant Citibank, N.A. is a national banking association with its 

principal office located at 399 Park Avenue, New York, New York 10043. 

21. Defendant Citicorp USA, Inc. is a Delaware corporation with its 

principal office located at 450 Mamaroneck Avenue, Harrison, New York 10528. 

22. Defendant Citicorp North America, Inc. is a Delaware corporation 

with its principal office located at 399 Park Avenue, New York, New York 10043. 
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23. Defendant Morgan Stanley Senior Funding, Inc. is a Delaware 

corporation with its principal office located at 1585 Broadway, New York, New York 

10036.  

24. Defendant Credit Suisse, Cayman Islands Branch is a branch of a 

Swiss bank with its principal United States office located at 11 Madison Avenue, New 

York, New York 10010. 

25. Defendant Credit Suisse Securities (USA) LLC is a Delaware 

limited liability company with its principal office located at 11 Madison Avenue, New 

York, New York 10010. 

26. Defendant The Royal Bank of Scotland plc is a British corporation 

with its principal United States office located at 101 Park Avenue, New York, New York 

10178. 

27. Defendant RBS Securities Corporation is a Delaware corporation 

with its principal office located at 101 Park Avenue, New York, New York 10178.  

28. Defendant Wachovia Bank, National Association is a national 

banking association with its principal office located at 301 South College Street, 

Charlotte, North Carolina 28288.  

29. Defendant Wachovia Investment Holdings, LLC is a Delaware 

limited liability company with its principal office located at 301 South College Street, 

Charlotte, North Carolina 28288.  
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30. Defendant Wachovia Capital Markets, LLC is a Delaware limited 

liability company with its principal office located at 301 South College Street, Charlotte, 

North Carolina 28288.  

JURISDICTION AND VENUE 

31. This Court has jurisdiction over defendants pursuant to CPLR §§ 

301 and 302(a), as well as the terms of the Commitment Letter, in which each of the 

defendants agreed to submit to the jurisdiction of any state or federal court sitting in New 

York City, and agreed that all claims in respect of any action arising out of or relating to 

the Commitment Letter shall be heard in such court.   

32. Venue is proper in New York County pursuant to CPLR § 501 

because, pursuant to the terms of the Commitment Letter, each of the defendants 

consented to venue in any state or federal court sitting in New York City and waived any 

potential defense based on venue or inconvenience of this forum. 

FACTUAL ALLEGATIONS 

The Auction for Clear Channel   

33. Clear Channel, a Texas corporation headquartered in San Antonio, 

is the largest radio and outdoor advertising company in the United States, and has 

significant international operations, with $6.8 billion in annual revenues and $2.4 billion 

in cash flow (as measured by Adjusted EBITDA).  Clear Channel owns through 

subsidiaries more than 900 radio stations and a leading national radio network in the 

United States.  It also has equity interests in various international radio broadcasting 

companies.  In addition, Clear Channel owns or operates through subsidiaries more than 

209,000 outdoor advertising displays in the United States and more than 687,000 
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internationally.  Clear Channel also owns through subsidiaries a full-service media 

representation firm that sells national spot advertising time for clients in the radio and 

television industries.  

34. As described above, Clear Channel's board of directors conducted 

a highly competitive auction process in 2006.  The board required that bidders submit a 

fully underwritten, "no outs" financing commitment letter along with their proposal.  The 

board carefully reviewed the financing commitments contained in the competing 

proposals and, in selecting the bid submitted by the Purchasers, the board relied on the 

fact that the Purchasers' financing was fully committed.  Indeed, each bidder knew that to 

win the auction, fully committed financing with little or no conditionality was an 

essential element of the bid.  After the board accepted the proposal, the Purchasers and 

BT Triple Crown Capital Holdings III, Inc. (now known as CC Media Holdings, Inc.) 

(“New Holdco”) entered into an amended Agreement and Plan of Merger dated May 17, 

2007 (the “Merger Agreement”) with Clear Channel, which provides for the merger of 

Mergerco, an entity established by the Sponsors, with and into Clear Channel.   

The Parties' Binding Commitment Letter 

35. When they signed the Commitment Letter (as well as prior 

iterations of that agreement in November 2006 and April 2007), the Banks agreed to 

assume the risk that market conditions might change over time.  The allocation of risk of 

changes in market conditions was heavily negotiated between the parties; indeed, the 

length of the regulatory process to acquire Clear Channel was of primary concern in 

determining the length of their commitment and, therefore, the length of time the Banks 

would be exposed to the risk that conditions could change.  The Banks agreed to assume 
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those risks to secure their lucrative participation in the deal.  As a result, the Commitment 

Letter unambiguously allocates to the Banks the risk that conditions in the debt markets 

might change.  

36. The irrevocability of the Commitment Letter regardless of market 

conditions was absolutely essential to the deal struck by the Purchasers with the Banks.  

Clear Channel had clearly indicated that without this assurance, the Purchasers would not 

be selected to pursue the transaction in the first instance.  Under the Merger Agreement 

negotiated between the Purchasers and Clear Channel, the Purchasers did not have the 

right to terminate the transaction if their financing fell through; thus, they negotiated a 

deal with the Banks for "certain funds" to ensure that the financing would be in place 

regardless of whether market conditions might change between the time that the deal was 

signed and the time that the Banks were obligated to fund their commitment.  The 

Commitment Letter plainly requires the Banks to provide funding even if they are unable 

to syndicate financing for the transaction.  This provision demonstrates that the 

sophisticated parties that signed the Commitment Letter expressly contemplated the 

situation in which conditions in the debt markets might become so unfavorable that the 

Banks would have to hold their committed indebtedness on their balance sheets, and that 

the parties agreed unequivocally that the Banks’ responsibilities would be unchanged in 

that event.  The Banks understood and competed for the engagement by offering the 

Purchasers precisely the assurance they required.   

37. The commitments made by the Banks played an instrumental role 

in allowing the Clear Channel deal to be struck.  The Clear Channel board of directors 

specifically required that bidders submit financing commitment letters with their 
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proposals, and the board engaged financial advisors to assist it in evaluating the terms of 

those commitments.  The board pointed to the tight terms of the Commitment Letter as 

one of the reasons they chose to accept the Sponsors' proposal over proposals submitted 

by the competing bidder.  Later, after certain Clear Channel shareholders sought to have 

the Purchasers' proposal improved, the Banks devised a financing package that would 

require a comparatively small amount of collateral – a so-called "collateral-lite" structure 

– and they persuaded the Purchasers that this structure was superior.  It was only after the 

Banks competed for the right to provide this additional long-term, fully committed 

financing, as reflected in the Commitment Letter, that the Purchasers, in April 2007, were 

able to increase their offer by approximately $800 million.  That increased offer in turn 

allowed the Purchasers to secure the final approval of Clear Channel's board of directors 

and, ultimately, its shareholders for the acquisition.   

38. In the Commitment Letter, the Banks agreed to provide 

$22.125 billion in financing to Mergerco to fund the acquisition of Clear Channel, 

through three types of credit facilities:   

(a) $18.525 billion in senior secured credit facilities (the “Senior 

Secured Facilities”) with maturities up to 7 1/2 years, including a $2 billion 

revolving credit facility;  

(b) $1 billion senior secured receivables-backed 6-year revolving 

credit facility (the “Receivables Facility”); and 
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(c) $2.6 billion senior unsecured 8-year bridge facility (the “Senior 

Bridge Facility”), pending the issuance by Mergerco or Clear Channel of Senior 

Notes yielding proceeds in that amount. 

39. In particular, the Commitment Letter provides that the following 

entities will fund the following credit facilities in the following amounts: 

Bank 
Percent 

Share 
Senior Secured 

Facilities 
Receivables 

Facility 
Senior Bridge 

Facility Totals 
Citigroup Global 
Markets Inc. 18.750% $3,473,437,500 $187,500,000 $487,500,000 $4,148,437,500 
Morgan Stanley Senior 
Funding Inc. 18.750% 3,473,437,500 187,500,000 487,500,000 4,148,437,500 
Credit Suisse, Cayman 
Islands Branch 14.583% 2,701,500,750 145,830,000 379,158,000 3,226,488,750 
The Royal Bank of 
Scotland plc 14.583% 2,701,500,750 145,830,000 379,158,000 3,226,488,750 
Wachovia Bank, 
National Association 14.584% 2,701,686,000 145,840,000 379,184,000 3,226,710,000 
Deutsche Bank AG 
New York Branch 18.750% 3,473,437,500 187,500,000 487,500,000 4,148,437,500 
 
Totals 100.000% $18,525,000,000 $1,000,000,000 $2,600,000,000 $22,125,000,000 

 

40. The Commitment Letter is a fully negotiated and enforceable 

agreement.  The terms and conditions of the financing, set forth in the exhibits to the 

Commitment Letter, include all of the material terms and otherwise provide that the terms 

of the financing will be no less favorable to the Purchasers than terms contained in credit 

agreement documentation in similar transactions involving the same private-equity firms 

that serve as the sponsors of the Purchasers.  The Commitment Letter does not permit the 

Banks to insist on terms less favorable than customary because of changes in the credit 

markets.  Specifically, the Commitment Letter provides that the documentation for the 

various credit facilities: 

shall contain the terms and conditions set forth in this Commitment Letter 
and shall be customary for affiliates of the Sponsors . . . .  The 
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[documentation] shall contain only those mandatory prepayments, 
representations, warranties, covenants and events of default expressly set 
forth in this Exhibit . . . and with standards, qualifications, thresholds, 
exceptions, “baskets” and grace and cure periods to be mutually agreed 
but in no event less favorable than customary for facilities and transactions 
of this type with affiliates of the Sponsors (“Sponsors Precedent”). 

41. The purpose of this language is to provide further assurances, both 

to the parties, as well as to the Clear Channel board, that there is a meeting of the minds 

on how the gaps in the final documentation – that is, those provisions other than the 

material terms specifically spelled out in the Commitment Letter – will be filled in.  Clear 

Channel's board of directors placed heavy reliance on this aspect of the Commitment 

Letter.  In reviewing and comparing the competing bids and financing commitments, the 

board's financial advisor informed the Board that the inclusion of this "Sponsors 

Precedent" language provided a further assurance that the deal would close as agreed. 

42. In exchange for these commitments, the Banks are entitled to 

receive over $400 million in fees from Mergerco, calculated as a percentage of the total 

commitments they agreed to provide, as well as other fees and payments. 

43. The Banks' commitment to fund the facilities is subject to only 

limited and specific conditions, as described in the Commitment Letter (including the 

exhibits thereto).  The paragraph of the Commitment Letter dealing with the assurance of 

funding is expressly referred to in the Commitment Letter as the “Certain Funds 

Provision,” underscoring the parties’ agreement on the certainty of funding.  That 

paragraph explicitly states: 

Notwithstanding anything in this Commitment Letter, the Fee Letter, the 
Credit Facilities Documentation or any other letter agreement or other 
undertaking concerning the financing of the transactions contemplated 
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hereby to the contrary, the only conditions to availability of the Credit 
Facilities on the Closing Date are set forth in each of the relevant Term 
Sheets under the heading “Initial Conditions” and in Exhibit E. 

44. Expressly excepted from the "conditions to the availability of the 

Credit Facilities" is the change in market conditions risk.  The Commitment Letter 

allocates that risk to the Banks.  Although Exhibit E contains a limited exception for 

Material Adverse Effect, that exception is limited to events disproportionately affecting 

the Company of a kind not applicable here. 

45. Furthermore, as noted, the length of time covered by the 

Commitment Letter – extending to June 12, 2008 – is unusually long, because the parties 

anticipated that a significant period of time would be required to seek and obtain the 

appropriate regulatory approvals for the transaction.  The need for a long-term 

commitment, with the attendant risks the parties would bear as a result, formed an 

essential part of the bargain represented in the Commitment Letter.  The Banks took 

additional risk owing to the duration of the commitment.  

Defendants Seek to Renege  
on Their Obligations Under the Commitment Letter 

 

46. Almost immediately after they executed the Commitment Letter –

and although the Commitment Letter contains no “out” that would excuse the Banks’ 

performance due to market conditions -- the Banks revealed their intention either to 

expose the Purchasers to risk the Banks had assumed under their commitments or to deny 

financing altogether.  Precipitated by events in the market beginning in June 2007, credit 

conditions tightened substantially and financial institutions began demanding higher 

interest rates and more restrictive covenants in their lending arrangements.  The Banks 
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realized that if they closed the Clear Channel-related loans on the terms to which they 

had committed in the Commitment Letter, they would be unable to syndicate much, if 

any, of the debt and would potentially face billions of dollars in “mark-to-market” losses.   

47. As early as July 2007, an internal analysis from one of the Banks 

revealed the Banks’ unilateral expectation that the existing and still binding terms of the 

Commitment Letter would be changed to “make us whole.”  But the parties had 

specifically negotiated the allocation of risk in the event that market conditions changed.  

The parties agreed in the Commitment Letter that the Banks could not refuse to finance 

the transaction even if market conditions made it impossible to syndicate the debt; 

likewise, if the markets were to make the terms of the Commitment Letter less favorable 

than current market terms to the Purchasers, the Purchasers had no right to renegotiate 

more favorable terms. 

48. And so the Banks undertook a concerted scheme to avoid their 

contractual obligations to plaintiffs by numerous methods, including attempting to 

renegotiate previously agreed-upon rates and terms, pretextual arguments, continual 

delay, insistence on terms contrary to Sponsors Precedent, and refusals to agree upon 

transaction documentation on terms consistent with the Commitment Letter.  On 

information and belief, these tactics were authorized at senior levels of the Banks.  They 

were part of a coordinated effort among defendants to seek to walk away from or modify 

their commitments with respect to the Clear Channel transaction.  

49. In their effort to re-cut the deal, the Banks resorted to coercive 

threats.  In September 2007, as lead financing bank Citigroup prepared to provide 

financing to one of the Sponsors for an entirely different transaction between separate 
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parties, it communicated to that Sponsor that, unless Citigroup received meaningful 

concessions that reduced its exposure on the looming Clear Channel transaction, 

Citigroup would refuse to commit to its share of a fully-negotiated financing for the 

unrelated deal that was then presented.  The Purchasers rejected this illegitimate demand, 

and Citigroup’s threat evaporated. 

50. The Banks then took a different tack. As credit market conditions 

continued to deteriorate, they continually delayed delivery of draft financing 

documentation despite numerous requests by the Purchasers.  Despite knowing that the 

closing could be imminent, the Banks still had not delivered drafts of the Credit 

Agreement and Description of Notes by late November 2007.   

51. On December 11, 2007, the Banks came to the Sponsors’ offices in 

Boston and tried to renegotiate the terms of the binding Commitment Letter, which they 

had no legal right to do.  In fact, acknowledging that they had no right to change the 

terms of the Commitment Letter, the Banks explicitly described their request as “hat in 

hand.”  The presentation highlighted the challenging debt marketplace, the purported 

difficulties the Banks faced in syndicating the debt, and the more than $1.67 billion in 

“mark-to-market” write-downs the Banks expected to suffer unless, they said, the 

Purchasers agreed to restructure the deal.  The Banks proposed, although they 

acknowledged they had no right to do so under the Commitment Letter, to shift more than 

$600 million of that loss to the Purchasers, the Sponsors, and the public shareholders of 

Clear Channel who have committed to roll over their existing equity into the transaction, 

in an attempt to renegotiate a deal to which they had firmly committed months earlier.  

Having entered into a tightly-negotiated Merger Agreement with Clear Channel in 
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reliance on the terms in the Commitment Letter, which allocated this market risk to the 

Banks, the Purchasers did not agree to restructure the deal with the Banks.  Undeterred, 

the Banks emailed the Purchasers in January 2008 an “updated” presentation, in which 

they then estimated that if the Banks honored their commitments in the Commitment 

Letter, they would suffer “mark-to-market” losses in excess of $2.65 billion because of 

further deterioration in the credit markets. 

52. Finally, after the Sponsors rejected Citigroup’s threat and the 

Banks’ “hat in hand” requests for changes in the financing terms, the Banks resorted to 

pretextual negotiations, in which they fraudulently represented that they intended to live 

up to their commitments, when, in fact, they had no real intention of doing so.  The 

Banks insisted upon inserting terms into the final documentation that were wholly 

inconsistent with the Commitment Letter and were designed to make it impossible for the 

Purchasers to proceed with the transaction.  These "new" terms from the Banks were 

inconsistent even with the understanding of the Commitment Letter that the Banks 

themselves had evidenced in the period of months prior to the change in market 

conditions – that is, during the period in which the Banks remained eager to participate in 

the transaction.  In short, the Banks' proposals were not genuine proposals at all, but 

instead were demanded in bad faith, and the Banks did not negotiate, even as they 

purported to take part in the back-and-forth between the two sides.  Instead, the Banks 

balked. 

53. After a lengthy delay, on February 8, 2008, the Banks presented to 

the Sponsors drafts of the Credit Agreement to be entered into between Mergerco (or the 

surviving corporation Clear Channel) and the Banks and a Description of Notes for new 
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senior notes to be issued by Mergerco (or the surviving corporation, Clear Channel).  

These documents signaled that the Banks were not serious about completing the deal:  

both documents were totally inconsistent with the material terms that had been agreed 

upon in the Commitment Letter and with the Sponsors Precedent that had been 

incorporated by reference into the Commitment Letter. 

54. Defendants knew that the draft Credit Agreement and Description 

of Notes they presented to the Sponsors did not comport with the binding obligations the 

Banks had assumed in the Commitment Letter.  In fact, in advance of sending them over, 

a representative of the Banks told the Sponsors, in an unguarded moment, “You will hate 

them.”  That was an understatement.  The Banks' drafts reflected unprecedented and 

literally commercially unacceptable terms that flatly contradicted the plain terms of the 

agreement that parties had reached. 

Defendants Insist on Improper  
Barriers to Refinancing Clear Channel's Existing Notes 

55. For example, Clear Channel has approximately $1.8 billion of 

existing notes that will remain outstanding after the closing of the acquisition coming due 

during the term of the financing and, under the Banks' proposal, have no means to 

refinance.  

56. The draft Credit Agreement and Description of Notes prepared by 

the Banks contain provisions that would prohibit the refinancing of $1.8 billion of these 

notes when they mature beginning in 2011, except in circumstances that defendants know 

or should know will not occur.  Under the restrictions insisted upon by the Banks, Clear 

Channel will experience a liquidity crisis within three years of the acquisition.  No such 
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prohibitions or conditions were included in the Commitment Letter, which included as 

exhibits detailed terms and conditions for each part of the financing. 

57. Nonetheless, the Banks’ insistence on terms inconsistent with the 

Commitment Letter would prevent Clear Channel from using its cash or the revolving 

credit facility (or a so-called accordion expanding credit line) after 2010 to repay existing 

indebtedness.  The Banks' draft Credit Agreement purports to do so by restricting use of 

cash flow, revolver and accordion proceeds to repay the debt unless Clear Channel has a 

“Leverage Ratio” of total consolidated indebtedness to consolidated operating cash flow 

(or consolidated EBITDA) of less than 6 to 1.  This is a standard the Banks know the 

Company will not meet when the notes must be refinanced.  Models prepared by the 

Banks and the Sponsors show that Clear Channel will not achieve a Leverage Ratio of 

less than 6 to 1 when the notes must be refinanced.  The Banks’ provision for this use of 

cash flow, revolving credit facility and accordion is, therefore, illusory.   

58. There is no language in the Commitment Letter permitting the 

Banks to restrict Clear Channel's ability to use its own cash to repay its existing 

indebtedness (or "Existing Notes").  Nor is this restriction supported by the understanding 

that the parties reached at the time the agreement was struck.  

59. There also is no support in the Commitment Letter for the entirely 

unworkable restriction the Banks sought to impose on Clear Channel's use of its 

revolving credit line.  The Commitment Letter includes a $2 billion revolving credit 

facility in order to create the flexibility to use that facility to repay existing indebtedness 

as it matures.  It states that:  
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[t]he proceeds of the Revolving Loans will be used (i) to finance a portion 
of the Transactions, (ii) to finance the working capital needs of the 
Borrower and its subsidiaries, (iii) for general corporate purposes of the 
Borrower and its subsidiaries and (iv) for any other purpose not 
prohibited by the Senior Secured Credit Documentation, including 
restricted payments. 

Commitment Letter, Ex. B, at 8 (emphasis added).   

60. The Commitment Letter states that:  

The proceeds of loans in respect of the [accordion] will be used to finance 
the working capital needs, general corporate purposes and for any other 
purpose not prohibited by the Senior Secured Credit Documentation, 
including restricted payments; provided, that the amount of Incremental 
Term Loans [under the accordion] in excess of the Initial Incremental 
Amount will only be used to refinance the Retained Existing Notes (and if 
applicable, any remaining Repurchased Existing Notes) (whether at 
maturity thereof or through tender, redemption or otherwise).  

Commitment Letter, Ex. B, at 9 (emphasis added).  The proviso at the end of the quoted 

language explicitly provides that a portion of the accordion may be used to refinance the 

Existing Notes and may not be used for any other purpose.  In addition, because the 

proviso limits the general corporate purposes for which a portion of the accordion may be 

used, it makes clear that the parties intended that general corporate purposes (for which 

both the revolver and accordion may be used) include the repayment of the Existing 

Notes. 

61. The Commitment Letter explicitly provides that the revolving 

credit facility and the accordion may be used for "general corporate purposes," and for 

"any other purpose not prohibited by the Senior Secured Credit Documentation . . . ."  

This includes the basic corporate function of repaying the Company's debt as it matures.  

This is so fundamental that the parties would be expected to state any limitation on the 
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use of funds for the repayment of existing indebtedness in explicit terms in the 

Commitment Letter.   

62. The Commitment Letter does not state that the Banks could limit 

and effectively prevent the Company from using the revolving credit facility or the 

accordion to repay its existing indebtedness.  Nevertheless, the Banks have sought to 

fabricate a basis for their position, citing language in the Commitment Letter that 

contemplates restrictions on "certain permitted financings" of the Company's Existing 

Notes and, therefore, they say, contemplates the restrictions they have proposed on the 

use of the revolving credit facility and the accordion line of credit.  This is a sham.  

"Certain permitted refinancings" refers to a category of indebtedness that customarily is 

specified in credit agreements as new debt that is permitted to be incurred later, but is not 

specifically contemplated by the documentation itself or by the commitments of the 

lending banks.  It is clear, therefore, that "certain permitted refinancings" do not include 

the revolving credit facility or the accordion.  The Banks' suggestion that the revolving 

credit facility and the accordion should be included as "certain permitted refinancings" is 

flatly inconsistent with the definition of "permitted refinancings" in all relevant Sponsors 

Precedent and the course of dealings between the parties prior to February 2008.   

63. In fact, the plain text of the Commitment Letter shows that any 

restrictions on the use of proceeds were specifically negotiated at the time the 

Commitment Letter was signed.  The Commitment Letter expressly provides, for 

example, that borrowings under the accordion up to $1.5 billion may be used "to finance 

the working capital needs, general corporate purposes and for any other purpose not 

prohibited by the Senior Secured Credit Documentation, including restricted payments" 
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and that borrowings in excess of $1.5 billion "will only be used to refinance the Retained 

Existing Notes."  The parties never intended to restrict the use of the revolving credit 

facility and accordion to repay the Existing Notes; had they so intended, the Commitment 

Letter would have stated so in plain terms.  It does not.  In fact, it says just the opposite.  

Moreover, even under the sham interpretation proffered by the Banks, the Commitment 

Letter does not restrict the Company's ability to use its cash to repay the Existing Notes at 

maturity.  The draft Credit Agreement prepared by the Banks, however, would do just 

that.  

64. The positions now taken by the Banks are contrary to the positions 

the Banks themselves consistently took prior to delivering their initial draft Credit 

Agreement on February 8, 2008.  Before February 8, 2008, as documented extensively in 

various bank presentations and communications between the parties, the Banks showed 

that they understood that the cash flow, revolving credit facility and the accordion would 

and could be used by Clear Channel to repay its existing indebtedness.  In a series of 

presentations and communications, the Banks repeatedly expressed in clear terms their 

understanding that the Commitment Letter provided for the repayment of Clear 

Channel’s Existing Notes with its own cash as well as its revolving line of credit and the 

accordion.  

65. It is now apparent, however, that the Banks have either changed 

their position on the refinancing of existing debt in hopes of killing the deal or they never 

intended that Clear Channel could repay the Existing Notes with the revolving line of 

credit despite the terms of the Commitment Letter they signed.  The Banks’ conduct is in 
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bad faith, a naked effort to avoid what the Banks knew, communicated and understood to 

be the terms of the financing arrangements, with the goal of derailing the Clear Channel 

merger.  

The Banks’ Proposals Also Are 
Inconsistent With Sponsors Precedent 

66. As noted above, the Commitment Letter provides that the terms of 

the financing will be no less favorable than customary for facilities and transactions of 

this type with affiliates of the Sponsors, defined in the Commitment Letter as "Sponsors 

Precedent."   

67. This was a key term of the Commitment Letter.  The Banks 

repeatedly sought to negotiate for provisions that would remove the reference to Sponsors 

Precedent, or that would at least restrict its force by carving out exceptions to the general 

provision stating that the terms of eventual documentation would be consistent with the 

terms that the Sponsors had obtained in precedent transactions.  The Banks even sought 

to impose restrictions on the treatment of Clear Channel's Existing Notes that would be 

inconsistent with Sponsors Precedent.  But the Sponsors rejected that language, and it 

was not included in the Commitment Letter.  Despite the language in the Commitment 

Letter, however, the Banks insisted on language in their draft credit agreements 

restricting the use of the revolving credit facility for the repayment of the Existing Notes, 

contrary to Sponsors Precedent.   

68. The Sponsors have participated in a number of transactions in 

which the acquired company had outstanding notes at the time of the acquisition that 

would mature during the term of the credit facility, including Univision Communications, 
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Aramark, HCA, Nielsen, SunGard, Toys R US and AMC Entertainment.  In each of these 

Sponsors Precedents, the governing commitment letter contained general language with 

respect to the use of revolving credit facility proceeds that permitted the revolver to be 

used for general corporate purposes, and the eventual definitive documents, negotiated 

prior to the closing of the transaction, permitted the company to use cash flow, revolver 

borrowings, and incremental borrowings to refinance the maturing notes. 

69. The Purchasers have evaluated the relevant Sponsors Precedent 

and demonstrated that these transactions are consistent with the treatment of cash, the 

revolving credit facility and the accordion that they have proposed.  In a show of good 

faith, they have shared that analysis with the Banks.  But the Banks have refused to 

provide the Sponsors with any support for their unprincipled insistence on terms 

inconsistent with the Commitment Letter, and have declined to explain how their analysis 

of Sponsors Precedent would support the Banks' position. 

70. The restrictions that the Banks sought to impose with respect to the 

Existing Notes would fundamentally alter the contemplated transaction.  Had the parties 

contemplated imposing such restrictions on Clear Channel, they would have had to 

change the terms in the Commitment Letter and replace them with an express exclusion.  

The Banks know that the Purchasers cannot accept these terms.  They insisted on these 

restrictions for the sole purpose of derailing the transaction.  

71. As another example, the Banks would require Clear Channel's 

subsidiary, Clear Channel Outdoor ("CCO") to refinance with third-party lenders 

approximately $2.5 billion of inter-company indebtedness when such indebtedness 

matures in 2010, and apply the proceeds to pay down the Banks’ term loans.  Just as the 
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attempted restrictions of the use of the revolver would require Clear Channel to refinance 

its debt at a far earlier time than originally bargained for in the Commitment Letter, this 

part of the Banks' draft effectively would rewrite the Commitment Letter by also 

requiring that the CCO inter-company note be refinanced.   The Banks know full well 

that their position is inconsistent with the plain terms of the Commitment Letter, not 

something to which the parties agreed, and not something to which the Purchasers could 

agree. 

72. Just as the Banks’ communications prior to their February 8, 2008 

proposal are squarely contrary to their position on the refinancing of the Existing Notes, 

the Banks’ pre-February 8 communications also make clear that the Banks clearly 

understood and agreed that the inter-company note would be extended.  The Banks’ 

communications covering more than a year expose their present negotiating posture as 

pure bad faith, as well as a fraudulent effort to mislead the Purchasers concerning the 

Banks’ intentions, thereby depriving the Purchasers of the opportunity to obtain 

alternative financing when such financing was still available. 

73. As noted above, the Purchasers bargained for a long-term 6 to 8 

year financing package, and the Commitment Letter expressed a plain agreement on the 

part of the Banks to provide that financing.  The Banks’ attempted after-the-fact 

alteration of the agreed-upon terms is a transparent attempt to manufacture issues and 

back out of the financing to which they already had committed, by seeking to prevent 

Clear Channel from using its own cash and the Banks’ committed financing to refinance 

approximately $1.8 billion of maturing existing notes and forcing Clear Channel to use 

the proceeds of an early repayment of the $2.5 billion inter-company note to reduce 
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indebtedness to the Banks.  This is not the deal to which the Banks agreed.  None of these 

terms was present in the Commitment Letter.  Each change standing alone would 

represent not merely a substantial revision to the deal that was struck when the 

Commitment Letter was signed, but also such a fundamental change to the financing 

terms that the Purchasers would be unable to complete the transaction. 

74. The Banks’ drafts were prepared in bad faith, with the knowledge 

that their utter impracticability would preclude definitive documentation from being 

executed.  They would have the effect of converting the extended, long-term financing 

the Banks had agreed to into a 3-year, short-term loan, at the end of which Clear Channel 

would require equity infusions, a complete refinancing of the credit facilities and new 

senior notes, or substantial amendments to the terms of the financing.  Any inability to 

obtain such equity, refinancing, or amendments would have materially adverse 

consequences for Clear Channel.  No company or sponsor could agree to such a structure.  

The Banks knew this, and that is why, in their drafts of the final documentation, they 

insisted upon it. 

75. The Banks know that allowing Clear Channel to use its own cash, 

as well as its revolving credit facility and accordion, to pay down its existing debt 

securities as they mature is fundamental to the transaction and is consistent with the 

Commitment Letter.  Yet they have demanded an altogether different arrangement from 

the one that the parties negotiated and agreed to, and one that effectively would prevent 

the Purchasers from completing the Clear Channel transaction.  Over the course of the 

past month, the Purchasers have patiently demonstrated to the Banks inconsistencies that 

render indefensible the Banks' position and reveal their true motivations.  First, the 



 

  
 31  

  

Purchasers have shown that the Banks' demands flatly contradict the Commitment Letter.  

Second, the Purchasers have shown that in every relevant Sponsors Precedent – the 

definitive standard in the Commitment Letter – the companies in transactions led by 

Sponsors have been permitted to refinance existing indebtedness as it comes due with 

cash flow and proceeds of the new financing.  Third, the Purchasers have shown that the 

Banks repeatedly and clearly demonstrated their understanding that Clear Channel would 

use the new credit facilities to refinance the existing indebtedness.  The Banks, for their 

part, have refused to provide a plausible explanation for the terms on which they have 

insisted, nor have they been willing to explain how their "new" terms comport with the 

Commitment Letter's language or the Sponsors Precedent the parties agreed would 

govern, presumably because they cannot.  But their motivation is unmistakable:  now that 

providing financing for the Clear Channel acquisition is no longer as favorable to the 

Banks in economic terms, they have no intention of funding their commitments on the 

terms to which they agreed. 

Defendants Insist on Artificially Low Limits   
on Permitted Indebtedness and Other “Baskets” 

 
76. In blatant violation of the Commitment Letter, the draft Credit 

Agreement and Description of Notes prepared by the Banks also reflect debt "baskets" 

that are inconsistent with Sponsors Precedent. 

77. For example, the draft Credit Agreement and Description of Notes 

proposed by the Banks contain “baskets” (i.e., permitted amounts) of indebtedness, 

investments, and asset sales that are far lower than would be indicated based on Sponsors 

Precedent.  Baskets allow a company to deploy cash and assets and engage in other 
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transactions (up to certain amounts) in specified ways that are deemed to be consistent 

with the terms of the financing.  In the precedent transactions (including those cited by 

the Banks), these baskets were closely correlated with the size of the Company (as 

measured by, for example, the borrower’s total pro forma assets and adjusted EBITDA).  

The baskets reflected by the Sponsors in their draft final documentation are entirely 

consistent with these established relationships, and in or below the ranges called for by 

Sponsors Precedent, whereas the baskets set forth by the Banks are far below the levels 

dictated by Sponsors Precedent. 

78. As one example, the Banks told the Sponsors in January 2008 that 

“Univision’s term loan [is] the most comparable credit with respect to industry and 

leverage.”  Yet, even though Univision is a company with assets approximately half those 

of Clear Channel and EBITDA approximately one-third the size of Clear Channel’s, the 

baskets presented in the Banks' Credit Agreement were far lower than those included in 

the Univision financing.  The baskets set by the Banks for the Clear Channel financing in 

their documentation are a fraction of the basket size set in a far smaller precedent 

transaction.  By demanding terms that are squarely at odds with even the Sponsors 

Precedent that the Banks cite as most relevant, the Banks have breached the Commitment 

Letter.  And by insisting on basket amounts that would be far too small for a company of 

Clear Channel’s size to operate successfully, the Banks sent a clear signal that they did 

not want the acquisition to which they had committed financing to succeed. 

79. Here as well, defendants have proceeded in bad faith, in a manner 

that seeks to delay and avoid their contractual obligations and, by refusing to provide the 

agreed-upon financing, force Mergerco to abandon the acquisition.   
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The Banks Refuse to Fund the Transaction 

80. On March 26, 2008, the Purchasers delivered to the Banks the 

Credit Agreement for the Senior Secured Facilities, the Credit Agreement for the 

Receivables Facility and the Loan Agreement for the Senior Bridge Facility (based on the 

required terms for the Description of Notes) that the Purchasers were prepared to execute, 

consistent with the Commitment Letter. 

81. All of the conditions to funding under the Commitment Letter 

which can be satisfied to date, have been satisfied, other than execution of final 

documents which have not been signed due solely to the Banks' unlawful conduct and 

breach. 

82. Nonetheless, on March 25, 2008, and again on March 26, 2008, the 

Banks refused to participate in pre-closing steps that are necessary to the effectuation of 

the transaction and claimed that the conditions necessary to trigger the obligations of the 

Banks had not been satisfied, effectively signaling that they would not provide financing 

or participate in a closing on March 27. 

83. The total new equity and debt funding necessary to complete the 

acquisition of Clear Channel and related transactions is anticipated to be approximately 

$20.2 billion.  The failure of Mergerco to obtain financing from the Banks will result in 

the failure of the acquisition.   

Need for Immediate Relief and Specific Performance 

84. Since the execution of the Commitment Letter on May 17, 2007, 

the credit markets have experienced widely reported dislocations.  Investor demand has 
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materially eroded for the debt instruments that have customarily been provided by banks 

to finance leveraged acquisition transactions.  Indeed, there essentially is no market for 

certain of the forms of unique debt instruments that the Commitment Letter contemplates, 

including loans secured by limited amounts of collateral (known as “Collateral Lite” debt 

instruments) and “PIK Toggle” notes that permit the issuer, at its option, to pay interest 

either in cash or “in kind” with additional notes that add to the outstanding principal 

balance.  The Banks’ unfair and deceptive conduct will effectively prevent the Purchasers 

from securing the specific financing that they bargained for in the Commitment Letter, 

unless the Banks are required to make good on their commitments.  That conduct will 

also deprive the Purchasers of the unique opportunity to acquire the largest radio and 

outdoor advertising company in the United States – a one-of-a-kind revenue producing 

asset for which the Purchasers fairly bargained. 

85. In the recent market turmoil, the Banks have been reported to take 

large write-downs in order to account for the potential losses resulting from their 

financing commitments.  Of course, the Purchasers do not believe that these loans will 

ultimately result in any loss to the Banks, as evidenced by their willingness to commit 

substantial equity capital behind the debt in order to complete the acquisition.  But, in any 

event, if the Banks breach their obligations under the Commitment Letter, they will seek 

to reverse those write-downs, showing an immediate, massive gain on their income 

statements.  Their willful breach of contract is an attempt to shift those substantial losses 

onto the Purchasers, as well as onto Clear Channel and its shareholders. 
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86. By their conduct, defendants have violated both the express terms 

of their contract with plaintiffs and the covenant of good faith and fair dealing inherent in 

that contract. 

FIRST CAUSE OF ACTION 

Breach of Contract 
 

87. Plaintiffs repeat and reallege the allegations in paragraphs 1 

through 86 as if fully set forth herein.  

88. The Purchasers and defendants are parties to the Commitment 

Letter, a valid and binding contract.   

89. The Commitment Letter sets forth defendants’ obligation to 

provide financing for the acquisition of Clear Channel.  The Purchasers and New Holdco 

relied upon defendants’ commitments when they entered into the Merger Agreement with 

Clear Channel.   

90. Plaintiffs have substantially performed under the Commitment 

Letter and are willing and able to perform their remaining obligations. 

91. Defendants are able to perform their obligations under the 

Commitment Letter. 

92. Defendants breached the Commitment Letter, as well as the 

implied covenant of good faith and fair dealing inherent in the Commitment Letter, by 

inserting financing terms in definitive documents that are inconsistent with the terms of 

the Commitment Letter, terms that are inconsistent with Sponsors Precedent, and 

provisions that would make the merger impracticable, and by negotiating in bad faith.   
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93. Defendants breached the Commitment Letter, as well as the 

implied covenant of good faith and fair dealing inherent in the Commitment Letter, by 

making clear their refusal to execute definitive documents consistent with the 

Commitment Letter and fund on March 27, 2008, thereby preventing the acquisition from 

being consummated on that date. 

94. The failure to close the acquisition permits Clear Channel to 

demand payment of a $500 million Mergerco Termination Fee. 

95. Any party to the Merger Agreement may terminate the Merger 

Agreement if it is not consummated by June 12, 2008. 

96. If defendants fail to comply with their obligations pursuant to the 

Commitment Letter, it is highly unlikely that Mergerco will be able to close the 

acquisition of Clear Channel because under current market conditions alternative 

financing is unavailable on terms similar to those agreed upon in the Commitment Letter 

and is highly unlikely to be available on any other terms.   

97. Plaintiffs have no adequate remedy at law. 

98. Plaintiffs are entitled to a decree of specific performance, ordering 

defendants to perform their obligations pursuant to the terms of the Commitment Letter, 

including, without limitation, the obligation of defendants to provide the credit facilities 

to Mergerco described therein, as set forth in the Credit Documents attached hereto as 

Exhibit 2, and to fund in accordance with the Credit Documents and the terms of the 

Commitment Letter. 
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99. In the alternative, defendants’ actions have placed plaintiffs in a 

position where they are required to seek alternative financing.  Such alternative financing 

is highly unlikely to be available, but if it could be arranged would cost plaintiffs billions 

of dollars more than the financing that defendants agreed to provide. 

100. If defendants’ actions prevent Mergerco from consummating the 

acquisition, Mergerco will become exposed to liability for the Mergerco Termination Fee 

and incur substantial transaction expenses, and plaintiffs will lose the prospective benefits 

of the acquisition.  

101. Accordingly, in the alternative, plaintiffs are entitled to damages 

from defendants in amounts to be proved at trial. 

102. In the alternative, plaintiffs are entitled to a declaration that 

defendants must perform their obligations pursuant to the terms of the Commitment 

Letter, including, without limitation, the obligation of defendants to provide the credit 

facilities to Mergerco described therein, as set forth in the attached Credit Documents, 

and that a failure by defendants to provide these facilities constitutes a breach of the 

Commitment Letter, subjecting them to a decree of specific performance, or, in the 

alternative, damages in amounts to be proved at trial, totaling billions of dollars. 

SECOND CAUSE OF ACTION 

Fraud 

103. Plaintiffs repeat and reallege the allegations in paragraphs 1 

through 86 as if fully set forth herein.  
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104. Defendants made material false representations regarding their 

commitment to fund plaintiffs’ acquisition of Clear Channel, including but not limited to: 

(a)  in the Commitment Letter, defendants purported to agree that they 

would fund the acquisition without regard to changes in general market 

conditions, when in fact they had no intention of providing financing in the event 

of unfavorable market conditions; 

(b)  in the Commitment Letter, defendants purported to agree that the 

final credit agreement documentation would include material terms that were 

consistent with Sponsors Precedent, when in fact they did not intend to negotiate a 

credit agreement on the basis of Sponsors Precedent if doing so would require 

them to proceed with a transaction that had become unfavorable to the Banks; 

(c) defendants repeatedly represented to the Purchasers that they were 

proceeding with and “committed to” the transaction, when in fact they desired it 

to fail and were working toward that end. 

(d) defendants, in a series of communications to the plaintiffs in 2006 

and 2007 indicated their understanding that the revolving credit facility could be 

used by Clear Channel to repay its Existing Notes under the terms of the 

Commitment Letter, when in fact defendants did not intend to allow the revolver 

to be used for that purpose. 

(e) defendants, in a series of communications to the plaintiffs in 2006 

and 2007, indicated their understanding that the Clear Channel Outdoor inter-

company note could be extended under the terms of the Commitment Letter, 

when in fact defendants did not intend to permit such an extension. 
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105. Defendants made these misrepresentations knowingly or 

recklessly, with an intent to defraud plaintiffs. 

106. Plaintiffs reasonably relied on defendants’ misrepresentations, 

including by continuing to proceed with negotiating with the Banks instead of seeking 

alternative financing at a time when it might have been available, or available on less 

costly terms. 

107. Plaintiffs suffered actual, consequential, and special damages, 

including damages separate and apart from those recoverable as contract damages, as a 

result of their reliance on defendants’ misrepresentations. 

THIRD CAUSE OF ACTION 

Massachusetts General Laws Chapter 93A – Unfair and Deceptive Trade Practices 

108. Plaintiffs repeat and reallege the allegations in paragraphs 1 

through 86 and paragraphs 103 through 107 as if fully set forth herein. 

109. The Purchasers and each of the defendants are engaged in the 

conduct of trade or commerce within the meaning of Mass. Gen. Laws ch. 93A, § 11. 

110. Defendants have engaged in unfair and deceptive acts and 

practices by a variety of means, including, without limitation, by:  

(a)  deceptively expressing their intention to proceed with the financing 

for the Clear Channel merger over a period of months, while negotiating in bad 

faith in a manner calculated to avoid their obligations under the Commitment 

Letter with the aim of preventing the merger from taking place; 
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(b) unfairly delaying negotiations towards a definitive Credit 

Agreement in an effort to frustrate the Purchasers’ efforts to complete the Clear 

Channel merger; 

(c)  attempting to coerce financial concessions from one of the private-

equity firms involved with the deal by threatening not to fund an unrelated 

transaction in which that firm was involved;  

(d)  insisting on financing terms that are inconsistent with the terms of 

the Commitment Letter;  

(e)  insisting on financing terms that are inconsistent with Sponsors 

Precedent;  

(f)  insisting on provisions that would make the acquisition 

impracticable;  

(g)  negotiating in bad faith; and  

(h)  knowingly interfering with the Merger Agreement by preventing 

plaintiffs from performing their obligations thereunder. 

111. Defendants’ unfair and deceptive conduct occurred primarily and 

substantially in the Commonwealth of Massachusetts.  Virtually all of the unfair and 

deceptive communications by the Banks were made via electronic mail or telephone to 

the Purchasers (and Sponsors) at offices located in Boston, Massachusetts, where the 

Plaintiffs and Sponsors have their principal place of business.   

112. Defendants’ conduct constitutes a willful and knowing violation of 

its obligations under the Commitment Letter. 
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113. Plaintiffs have suffered and will continue to suffer injury, 

including the loss of money and property, as a result of defendants’ wrongful conduct. 

FOURTH CAUSE OF ACTION 

Civil Conspiracy Under Massachusetts Law 
 

114. Plaintiffs repeat and reallege the allegations in paragraphs 1 

through 86 and paragraphs 103 through 113 as if fully set forth herein. 

115. Defendants agreed with one another or acted in concert or pursuant 

to a common design to commit the tortious acts described above, or gave substantial 

assistance and encouragement to each other’s tortious conduct.   

116. Defendants committed various tortious acts in furtherance of the 

agreement, concerted action, or common design, including, but not limited to: 

(a)  in the Commitment Letter, defendants purported to agree that they 

would fund the acquisition without regard to changes in general market 

conditions, when in fact they had no intention of providing financing in the event 

of unfavorable market conditions; 

(b)  in the Commitment Letter, defendants purported to agree that the 

final credit agreement documentation would include material terms that were 

consistent with Sponsors Precedent, when in fact they did not intend to negotiate a 

credit agreement on the basis of Sponsors Precedent if doing so would require 

them to proceed with a transaction that had become unfavorable to the Banks; 

(c) defendants made the specific misstatements set forth in Paragraphs 

104(d) and 104(e); 
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(d) defendants repeatedly represented to the Purchasers that they were 

proceeding with and “committed to” the transaction, when in fact they desired it 

to fail and were working toward that end. 

117. Defendants’ acts in furtherance of the agreement, concerted action, 

or common design harmed plaintiffs. 

PRAYER FOR RELIEF 

WHEREFORE, plaintiffs pray that judgment be awarded in their favor 

and against defendants as follows: 

A. On the First Cause of Action, a decree of specific performance, 

ordering defendants to perform their obligations to provide the credit facilities to 

plaintiffs as set forth in the Commitment Letter and, specifically, order the defendants to 

perform the obligations set forth in the Credit Documents attached as Exhibit 2; 

B. On the First Cause of Action, in the alternative, a judgment for 

damages in amounts to be proved at trial; 

C. On the First Cause of Action, in the alternative, a declaration 

pursuant to CPLR § 3001 that defendants’ refusal to provide the credit facilities to 

plaintiffs constitutes a breach of their obligations under the Commitment Letter, entitling 

plaintiffs to a decree of specific performance, ordering defendants to perform their 

obligations to provide the credit facilities to plaintiffs as set forth in the Commitment 

Letter and the attached Credit Documents, or in the alternative, a judgment for damages 

in amounts to be proved at trial;  






